United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 



74 -2 306 


6 


UNITED STATES COURT OF APPEALS 


for the 

SECOND CIRCUIT 


IN THE MATTER 


FAS INTERNATIONAL, INC. , 

Debto r. 


UNITED STATES TRUST COMPANY OF NEW YORK, 

Successor Indenture Trustee-Appellant, 


FAS INTERNATIONAL, INC., 


Debtor - Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


APPELLANT'S APPENDIX 


WHITMAN & RANSOM 
Attorneys for Appellant 
522 Fifth Avenue 
New York, New York 10036 
(212) 575-5800 

LEVIN & WEINTRAUB 
Co-Counsel for Creditors Committee 
225 Broadway 

New York, New York 10007 
(212) 766-9555 

KRAUSE HIRSCH & GROSS 
Attorneys for Debtor-Appellee 
41 East 42nd Street 
New York, New York 10017 
(212) 986-1122 


(4443) 


COUNSEL PRESS. INC., 55 West 42nd Street, Ne» Yo.il, N Y. 10036 e PE 6-8460 




PAGINATION AS IN ORIGINAL COPY 



INDEX 


Pare 


Docket Entries. la 

Application for Allowance - U.S. Trust. 5a 

Application for Allowance - Whitman & Ransom. 11a 

Section 8.06 of the Indenture Dated As of 

January 1, 1969. 23a 

Article 13 of the Indenture Dated As of 

January, 1, 1969. 24a 


Appellant's Exhibits 

1. Letter to Honorable Hurray I. Gurfein 
fron the attorneys for the Indenture 

Trustee dated August 26, 1974. 28a 

2. Letter to Salvatore Adc no from 
Referee Rov Babitt dated October 22, 

1973. 30 a 

3. Letter to Salvatore Adorno fron 
Michael J. Cranes dated October 22, 

1973. 31a 

4. Letter to Honorable Murray I. Gurfein 
from the attorneys r or Debtor and Co¬ 
counsel for Official Creditors 

Committee dated August 26, 1974. 32a 


5. Letter to Jack Gross from Edward Fein, 

dated November 6, 1973... 34a 

6. In the flatter of Straus-Dunarcuet. Inc. 

No. b5 B 181 (S.D.H.Y. May 10, 1966.).. . 37a 

7. In the Matter of Fotochrone, Inc. 70 B 

209 (E.'D.'J-'. 1972).............. 4 3a 


Decision and Order of the Referee in Bankruptcy. 

Decision and Order of the United States District 
Court. 




Notice of Appeal to the United States Court o 
Appeals. 


















✓ 


\ 




" Rv. order o£ tne iteferee 1^-xO-iC 
_ -. In the-Matter-~ 


» v- of . .. \-*-V •_ 

• •• 

FAS INTERNATIONAL. INC. ..f/k/a -■ s- 

/ FAMOUS ARTISTS SCHOOLS, INC. , • DEl 

future resources and development.INC 

f/k/a FUTURE DEVELOPMENT RESOURCES,INC- 
FAMOUS SCHOOLS OF WESTPORT. INC.. _ RC ZXZ 

FAMOUS ARTISTS CARTOON COURSE, INC., 

FAMOUS ARTISTS PAINTING COURSE, INC.. j*nT5l 

^ ^HOSTESSES OF AMERICA, INC.. 

FAMOUS ARTISTS SCHOOLS, CANADA, LTD. , £OI_ 
FAMOUS hlUSlCLANS SCHOOL, INC., f/k/a ■ 

FAMOUS SCHOOLS OF MUSIC, - 

FAMOUS WRITERS SCHOOL, INC.. _ 

‘ FAMOUS ARTISTS SCHOOL, INC., f/k/a 
• •• FAMOUS SCHOOLS, INC. , *’ - 

1 -FAMOUS PHOTOGRAPHERS SCHOOL, INC. , . ? 

•GUARANTEED COLLECTIONS, INC., 

fc . * " 


• ** WwA 4 I MU. 

te as ir 




(Check - ~ 

cm.; _ 

^ Olfcee '.tie* 


K*1 C'h.# 


Ley L_: 




V S&-1122 


Debtors. 


RiCtlVKR 


ATTORNEY A 
roR » , 

RECEIVE* T 


CHAMfilf OR KRlNClRALS 


RHOCCCOlNG* 


2-10-72 
4-21 -7 


8-1-72 


10-U-72 


12 - 22-72 


Filed petition,liGt cf creditors, afdvfc* la coapliacad ti idth 

Hula XL- 2-3 — referred to ftsferco Rahitt 

... ’ _ , • . <? • '■» 

Filed certified cooy of order for continuation of business. 

Filed schedules. Statement of affaiss, Statomunc of 
Executory Contracts (T^-) ». 

Filed Referee's certified copy of order grant leave to an end 
schedule A-3. • C ‘ 

• • " ’* ■ . .T.i*- V • *V O * 

Rec'vd from Referee copy of proposed plan of arrangenem.. Dated 
9-29-72. ‘ . . Tj* ■ ' 

Filed certified copy of Referee's order dated 12-18-72, consolidatin'” 
72 B 129, 130, 131, 132, 133, 13U, 135,- 136, 137*'138, and 139, 
with this proceeding and changing title. * .• ■» . 


I-— ”"1 CHICK THII »OK. l» fill MC>I( 

1 I P*IO IN ,ULL AT TIM. UK lllll.ft 


rO(*MBK74 » UHiuo »ucu o,ir»K.r 

W*™ BANKRUPTCY DOCKET-COPY 


la 






















V A ' . 


7 


371-9200 al3on attys for Banque do Commerce 99 Park Avo- 




12/13/73 


l/8/7li 


~~ ' -lied certified copy of Referee 1 3 order amending schedule A-3. Dated 5-15-7">. 

filed certified copy of Referee's order that arrangement as proposed by 
debtor ti its creditors on S-?9- 7 ? is amended to read as followm^^^w^-.^;-* *-sse- 
ated 5-?b-?3. 

8-6-73 Filed waivers and affidavits in re confirmation. 

3-6-73 P.ec'vd from Referee copy of application in re confirmation. 

8-6- 7 3 Filed certified copy of Referee's order of confirmation. 

11/2. 73 Received fron Bankruptcy Judge NOTICE OP APPEAL,Uni ted States 
Trust Conoany of New York,etc. re: issuance of $ito,3u0.'X o 
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NYC l n 017- OPINION NO.I 1 OI 87 _ .... \ - 
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F.cWard Roberts, 111 , (member of firm) and special counsel fol 
Eankers Trust Co,Chemical Bank,First National City Bk,etal 

Dated:6/?/74« 

8/26/7li 

1 

Piled OPINION 170. Lilli? (Whitman hnd Hinson,attys .for 
apr.ellant a -ncnl from an order of Bankruptcy J.Babitt, 
dor. "in ^ them allouancos uorr. the confirmation of an 
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assertion that no agreement oral or written was ever made 1 
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for indenture trustee.Dated: 8/20/71;. 


CONTINUED ON PAGE li. 


UNITED STATES DISTRICT COURT 

I 

bankruptcy docket -continuation 

i 




p*ocrcoi*viS 


F k Filed MEMORANDUM in supoort of the application of Whitnan ( 

1 and Ransom aa attya. for United States Trust Co. of How York, 
indenture trustee re:allowances.3ub, by:Whitman and Ranaom, attys 
for indenture trustee Dated:8/17/73 ?. 1 



APPLICATION FOR ALLOWANCES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


In the Matter 
-of- 

FAS INTERNATIONAL, INC., 

Debtor. 


In Proceedings for 
Arrangement 

No. 72 B 128 

APPLICATION FOR ALLOWANCES 


x 


TO: THE HONORABLE ROY BAbITT 

REFEREE IN BANKRUPTCY 


The Application of United States Trust Company of New 
York, Indenture Trustee ("UST") respectfully represents: 

That your Applicant is Successor Trustee under an 
Indenture Agreement dated as of January 1, 1969 (the "Indenture") 
between the Debtor (then known as Famous Artists Schools, Inc.) 
and Manufacturers Hanover Trust Company as Trustee, with respect 
to the issuance by the Debtor of $16,500,000 of 53» Convertible 
Subordinated Debentures due 1989. 

Applicant has already filed a general unsecured claim 
for services rendered up to and including February 7, 1972. The 
Debtor filed a petition for arrangement on February 8, 1972. 

On February 8, 1972 Applicant through its attorneys, 
Whitman & Ransom, served a Notice of Acceleration on the Debtor 
accelerating payment of all of the debentures by virtue of the 
Debtor's failure to pay the debentureholders interest on such 
debentures on January 1, 1972. In accordance with the terms of 
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APPLICATION FOR ALLOWANCES 

the Indenture, your applicant sent notice of such acceleration 
to all of the registered debentureholders which at that time 
numbered 584. Under Applicant's internal procedure all deben¬ 
tureholders who resided outside the New York metropolitan area 
were sent such notice by Airmail. 

Subsequent to such notice, officers of your applicant 
namely Messrs. Sinclair Armstrong Executive Vice President of 
your applicant, Malcolm Hood, Senior Corporate Trust Officer of 
your applicant and George Boswell, Second Corporate Trust Officer 
of your applicant met with applicant's counsel and discussed what 
steps would be necessary by applicant to protect the debenture- 
holders. It was determined that a letter would be sent to all 
debentureholders advising them of developments to date and en¬ 
closing a proof of claim form to be filled out by each debenture- 
holder wit r power of attorney running to officers of UST and 
partners of applicant's counsel to vote the claims for the elec¬ 
tion of a creditors' committee which would include the larger 
debentureholders. An up-to-date list of debentureholders was 
obtained by your applicant from Manufacturers Hanover Trust Com¬ 
pany, the debenture registrar (the "registrar") and proofs of 
claim form for each of the debentureholders were prepared by the 
corporate trust department and mailed to such debentureholders 
with a letter from your applicant advising the debentureholders 
of their rights and requesting them to fill out the few remaining 
blanks on the proofs of claim form. Again those debentureholders 
residing in the New York metropolitan area were mailed such proof 
of claim forms by regular mail while all other debentureholders 
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APPLICATION FOR ALLOWANCES 


received their letters and oroof of claim forms by Airmail. 

Subsequent to the mailing, the proof of claim forms 
were received back from the debentureholders. In each case the 
proof of claim form was examined and logged. Moreover your 
applicant received Innumerable phone calls from debentureholders 
asking questions not only about the material contained in the 
letter and the proof of claim form, but in addition about the 
problems of the Debtor. All correspondence received by your 
applicant from debentureholaers was promptly answered and all 
telephone calls were answered as well. This work was handled 
by Mr. Hood, Mr. Boswell ana Miss Irene Scocca who is also a 
Corporate Trust Officer. 

Subsequent to this mailing, Mr. George Eoswell appeared 
in Court and testified on behalf of the debentureholders at a 
hearing held on March 14, 1972. 

Thereafter periodic telephone calls took place between 
corporate trust officers of your applicant and its counsel and 
continual calls and letters were received by your applicant from 
debentureholders, all of which were promptly answered. During 
September of 1972 meetings were held between your applicant and 
its counsel with respect to the plan of arrangement which had 
been negotiated by your applicant's counsel. Lengthy consider¬ 
ation were given to these proposals and these proposals were 
accepted by your applicant. Thereafter your applicant worked 
with counsel to prepare a letter to all of the debentureholders 
recommending approval of the plan of arrangement. Once again 
your applicant mailed a letter to all of the debentureholders 
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APPLICATION FOR ALLOWANCES 


analyzing the plan of arrangement and recommending its approval. 
After this letter went out numerous letters and phone calls were 
received, all of which were answered and a large number of con¬ 
sents were similarly received, even though the letter had 
directed that such consents be sent to the debtor. 

During the entire proceeding, of course, claim forms 
continued to be received by your applicant and all of these 
claim forms were examined and duly logged. Ultimately the log 
and the claim forms were all turned over to your applicant's 
counsel. 

Your applicant does not keep time records with respect 
to its employees either In the corporate trust department, the 
mail room or any of the employees working in other departments 
and consequently is unable to state the number of hours devoted 
to this matter by officers and employees of your applicant. 
Moreover applicant does not keep separate records with respect 
to any specific mailing. However, based on the knowledge of the 
officer signing this application, the allowance of $2,500 re¬ 
quested would still represent a very substantial loss to your 
applicant. 

In view of the agreement of the attorneys for the Debtor, 
the attorneys of the creditors committee and applicant's own 
counsel to reduce the amount of allowances recuested and in order 
to assist the debtor in fulfilling the terms of its plan of 
arrangement which will be of benefit to the debentureholders, 
your applicant consents to a reduction of its allowances from 
$2,500 to $2,000. Up to the present time, applicant has 
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received no compensation for any services rendered in connec¬ 
tion with this proceedinc- 


UNITED STATES TRUST COMPANY 
OF NEW YORK 


s/ Malcolm J. Hood 

Malcolm J. hood 
Vice President 


9a 







APPLICATION FOR ALLOWANCES 


STATE OF HEW YORK ) 

: ss. : 

COUNTY OF NEW YORK ) 

MALCOLM J. ROOD, being duly sworn, deposes and says ■ 
that he is the Vice President of UNITED STATES TRUST COMPANY 
OF NEW YORK, the applicant in the foregoing application and does 
hereby make solemn oath that the statements contained therein 
are true according to the best of deponent's knowledge, infor¬ 
mation and belief; that the reason this verification is made by 
deponent and not by the applicant is that said applicant is a 
corporation; and that deponent is an officer of the corporation 
duly authorized by its Board of Directors to execute and verify 
said application on its behalf. 


s/ Malcolm J. Hood 

MALCOLM U. nOGD 


Sworn to before me this 
day of August, 1973. 


Notary Public 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


In the Hatter 
-of- 

FAS INTERNATIONAL, INC., 

Debtor. 


In Proceedings for Arrangement 
No. 72 B 128 

APPLICATION FOR ALLOWANCE 


x 


TO: THE HONORABLE ROY BAEITT: 

REFEREE IN BANKRUPTCY 


The application of Whitman & Ransom ("Applicant"), 
attorneys for the United States Trust Company of New York, 
Indenture Trustee ("UST") respectfully represents: 

On January 10, 1969 the Debtor (then known as Famous 
Artists Schools, Inc.) entered into an Indenture Agreement dated 
as of January 1, 1969 with the Manufacturers Hanover Trust Com¬ 
pany as Trustee (the "Indenture") with respect to the issuance 
by the Debtor of $16,500,000 5? Convertible Subordinated Deben¬ 
tures due 1989. These debentures were sold to the public and, 
on the date of the filing by the Debtor of its petition for 
arrangement, the debentures were in the hands of approximately 
58^4 individual debentureholders. On January 12, 1971 UST 
succeeded Manufacturers Hanover Trust Company as Trustee 
under the Indenture. 

By the fall of 1971 it was clear that the Debtor was in 
financial difficulties. An article appeared in the V/all Street 
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APPLICATION FOR ALLOWANCE 

Journal indicating that a reaudit of the books and records of the 
debtor showed a loss of $ 55 * 000,000 over and above the approxi¬ 
mate $2,000,000 loss set forth in the previous financial state¬ 
ments. On November l6, 1971, the Debtor met with representatives 
of UST and proposed the exchange of debentures for stock indicating 
that, if 90 $ of the debentureholders would make the exchange, the 
Debtor was of the opinion that the other holders of the long term 
debt would be willing to make a similar exchange. The Debtor 
however refused to pay interest which was then accruing and would 
fall due on January 1, 1972. 

On December 28, 1971 the Debtor sent out a 22 printed 
page plan of debt restructuring and recapitalization. Meetings 
were held by the Debtor in January of 1972 with representatives 
of the overseas banking institutions and members of the domestic 
bank consortium. UST was asked to consent to the plan, but the 
Debtor refused to make the interest payment. On February 8, 1972 
Applicant sent the Debtor a letter on behalf of UST declaring 
the total debenture issue of $ 16 , 500,000 immediately due and 
payable. On that same day, February 8, 1972, without the know¬ 
ledge of Applicant or UST, the Debtor was filing its petition for 
arrangement. 

The Debtor then sent out a notice of a meeting of the 
larger creditors. No debentureholder nor UST was invited to 
such meeting, and neither Applicant nor UST knew that such a 
notice had gone out. Applicant subsequently learned that at 
that meeting the creditors organized themselves into a committee 
completely excluding the debentureholders. When Applicant 
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subseauently called counsel for the Debtor and Inquired as to 
why the debentureholders had not been invited, Applicant was 
advised that the debentureholders were "wholly subordinated" and 
therefore had nothing to say. Following the organization of the 
creditors' committee the Debtor continued to meet with the com¬ 
mittee prior to the first meeting of creditors to discuss the 
Debtor's operation and to ask for various interim relief such as 
permission to borrow money on certificates of indebtedness. No 
debentureholder nor UST was invited to any of those meetings. 
Applicant continued to keep abreast of developments in the pro¬ 
ceeding by making various telephone calls to counsel for the 
Debtor or to counsel for the unofficial creditors' committee 
or to counsel to the bank consortium. Your Applicant then 
advised US! of these developments. A meeting was then called 
by UST with James C. Sargent and William M. Kahn, both members 
of Your Applicant, to discuss what steps might be taken by UST 
to protect the interests of the debentureholders which were 
clearly being neglected by all of the other parties. In summary 
it was determined that a letter would be sent to all debenture- 
holders advising them of developments and enclosing a proof of 
claim form to be filled out by each debentureholder, with a 
power of attorney running to officers of UST and members of 
your Applicant to vote the claims for the election of a credi¬ 
tors' committee which would be comprised not only of represen¬ 
tatives of the bank consortium, the trade creditors, and other 
Individual large debt holders, but would include debenture- 
holders as well and further to vote for the election of Malcolm 
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Hood, Senior Corporate Trust Officer of UST as a tentative 
trustee. 

On March 3, 1972 the letter was mailed to the debenture- 
holders and between March 3rd and March 14th, 1972 your Applicant 
received a number of calls from debentureholders and conferred 
continually with officers of UST witn respect to claims which 
were being received. Your Applicant also researched the lav/ 
with respect to the rights of the debentureholders to vote at 
the election and also with respect to the terms of the subor¬ 
dination set forth in Section 13.02 of the Indenture. Cn March 
14, 1972 a hearing took place before Referee Roy Labitt for vir¬ 
tually the entire day in which your Applicant participated on be¬ 
half of the debentureholders. Following such hearing further 
research was performed and briefs and exhibits were prepared and 
submitted to the Court. 

The result of this action taken by your Applicant on 
behalf of the debentureholders bore immediate fruit. Copies of 
orders and applications submitted to the Court were sent to your 
Applicant for perusal. Your Applicant was Invited to the meet¬ 
ings between the creditors' committee and the debtor and 
took an active role in working with the representatives of the 
creditors' committee and the representatives of the Debtor in 
working out an adjustment v/hich v/ould be beneficial to all 
parties. Your Applicant continued to advise UST and any and 
all debentureholders who called of all developments. 

After this Court ruled that the unofficial creditors' 
committee and the tentative trustee proposed by the consortium 
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and the trade would be made official and that the debenture- 
holders (who had proved clairr.s in an amount less than those 
proved at the first meeting by the bank consortium and the 
trade creditors) would be considered as having cast only one 
vote, your Applicant then obtained extensions of time to review 
this decision of the Court. During that time, however, negoti¬ 
ations commenced between the Debtor and all of its creditors 
and the debentureholders with respect to a plan of arrangement. 

After some negotiation an oral agreement was reached 
between counsel for the debtor, counsel for the creditors' 
committee, counsel for the bank consortium and your Applicant 
with respect to an overall settlement of all issues. 

That settlement for the debentureholders consisted of 
three separate considerations. The first consideration was that 
the debentureholders were to receive 196,092 shares of the 
common stock of the Debtor which number of shares were to repre¬ 
sent approximately 20% of all of the issued and outstanding 
shares of the Debtor upon the completion of confirmation and the 
additional steps incident thereto. The second consideration was 
that an officer of UST was to be one of the five directors of the 
reorganized Debtor to act on behalf of the debentureholders. 

The third consideration was that the expenses of UST, Including 
legal fees, incurred by UST in connection with the Chapter XI 
proceedings were to be paid by the Debtor subject to the approval 
of this Court. The reason that this last consideration was re¬ 
quested and granted was that the consideration being paid to the 
debentureholders was exclusively in shares and consequently 
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there would be no fund out of which UST would be able to pay 
expenses including its counsel. At the time that this conver¬ 
sation took place your Applicant raised the question as to 
whether there was any legal prohibition against this Court 
awarding your Applicant such counsel fees. No one present was 
able to answer this question with any certainty, but expressed 
the general belief that probably such award could be made if 
no objection to such award were made either by the debtor or by 
the creditors and it was agreed that no such objection would be 
made. Your Applicant was asked to estimate the total amount 
of legal fees which would be requested and your Applicant then 
stated that no exact amount could be known but that in all 
probability the fees would be approximately $10,000. This esti¬ 
mate was based on the fact that the meeting referred to took 
place on June 16, 1972 and the representatives of the consortium, 
creditors' committee and the Debtor had all agreed to the over¬ 
all terms of the plan of arrangement and expected an early fall, 
1972 confirmation. The substantial problems which ensued sub¬ 
sequent to this meeting were not and could not have been fore¬ 
seen either by your Applicant or by other representatives of the 
Debtor and creditors' committee present at that June 16, 1972 
meeting. 

It Is interesting to note that in private discussions 
between your Applicant and certain of the counsel present at 
the June 16, 1973 meeting, it was conceded by such counsel 
that the reason that the debentureholders had achieved such 
an excellent settlement (general creditors were receiving one 
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share of the debtor for approximately $83 of the indebtedness 
while the debentureholders were receiving one share of the 
debtor for approximately $41 of indebtedness) was the fact 
that your Applicant at the hearing before the Court on the elec¬ 
tion of the creditors' committee had pointed out that the langu¬ 
age of the subordination set forth in Section 13.02 of the In¬ 
denture created a very serious question as to whether the aeben- 
tureholders were subordinated at all if the consideration dis¬ 
tributed to the creditors under the plan of arrangement con¬ 
sisted of shares of stock of the debtor as reorganized. Such 
counsel also conceded that, when the plan was originally formu¬ 
lated, the decentureholders were virtually excluded from 
receiving any consideration. However, as discussions developed 
all parties agreed that, in view of the serious Questions raised 
by Applicant and the virtual certainty of objections and appeals 
which would be made or taken by Applicant if the debenture- 
holders were not given a larger consideration, it was determined 
that the only feasible way of confirming any arranrement in the 
foreseeable future was to approve the payment to the debenture- 
holders of the shares of the Debtor which appear in the plan of 
arrangement which was confirmed. 

Subsequent to the June 16, 1972 meeting your Applicant 
met with counsel for the Debtor, counsel for the bank consortium 
and counsel for the trade creditors. Eased on those meetings and 
the study of the financial information elicited at such meetings, 
Applicant prepared a presentation to be made by Applicant to 
UST. Meanwhile the Applicant continued to obtain extensions of 
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APPLICATION FOR ALLOWANCE 

UST's time to review this Court's decision on the election of 
the Trustee. Applicant then met with Mr. J. Sinclair Armstrong, 
Executive Vice President of UST and with Malcolm J. Hood, 

Senior Corporate Trust Officer of UST, and after lengthy ques¬ 
tioning and discussion Mr. Armstrong and Mr. Hood agreed that 
the settlement worked out by your Applicant referred to above 
v/as not only satisfactory but as good a proposal as might be 
exDected under all of the circumstances. Your Applicant was 
therefore instructed to accept the proposal on behalf of the 
debentureholders. Your Applicant then permitted the time to 
review this Court's decision to run out in accordance with the 
agreement which your Applicant made with counsel for the other 
parties in this proceeding. 

Your applicant then performed the necessary work of 
going over all drafts of the plan of arrangement and making 
suggestions and corrections and attending meetings with respect 
to problems arising with such drafting. It should also be 
pointed out at this Juncture, though it breaks the chronology 
of this application, that your Applicant similarly examined and 
commented on the proxy material which was ultimately sent to 
the shareholders, the creditors and the debentureholders, as well 
as the solicitation of consents from the general creditors and 
naturally the solicitation of consents from the debentureholders 
and all of the relevant exhibits annexed to such material. In 
addition, your Applicant prepared a lengthy letter on behalf of 
UST to all of the debentureholders commenting on all of the 
material which they were receiving from the Debtor giving Instruc¬ 
ts 
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application for allowance 
tions and makj.n~ recommentations. 

In August of 1972 a new problem arose In that the 
Securities and Exchange Commission indicated that it was con¬ 
sidering making a motion under Section 328 of the Bankruptcy 
Act to move the proceeding into Chapter X. A .meeting of counsel 
took place, including your Applicant, and on August 31, 1972 
your Applicant attended a meeting at the SEC with all other 
counsel In the proceeding and Mr. Marvin Jacobs of the Commis¬ 
sion. Your Applicant, as well as other counsel, pressed the 
SEC not to make such a motion and joined in the general discus¬ 
sion and arguments. On September 6, 1972 a meeting of all 
counsel was held at the office of Michael Crames, Esq., co¬ 
counsel to the creditors' committee at which meeting the subject 
of what further steps could be taken with respect to the SEC's 
position was discussed. Your Applicant was requested to pre¬ 
pare a short memorandum touching on all of the cases relating 
to the question of under what condition an SEC motion under 
Section 328 should be properly granted. Your Applicant per¬ 
formed the research and prepared such a memorandum, and subse¬ 
quently reviewed and revised the material which was finally 
submitted to the SEC. 

By now your Applicant was heavily engaged in working 
with the debtor on reviewing and sorting out all the consents 
which were being received by the debentureholders and comparing 
such consents with the claims which had been filed. Applicant 
was In continual touch with counsel for the Debtor with respect 
to straightening out the problems caused by the large number of 
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debentureholders v;ho had filed claims, but who had not con¬ 
sented, and the large number of debentureholders who had con¬ 
sented but had not filed claims and In this connection your 
Applicant attended a meeting with other counsel in the Court's 
Chambers at which these problems were finally resolved. 

The last category of work performed by your Applicant 
related to a shareholders derivative suit brought by one Joan 
Rappo and others in the United States District Court, Southern 
District of New York. Although your Applicant took no part in 
the settlement between the Debtor and the plaintiffs and their 
counsel, your Applicant was active in insuring that the settle¬ 
ment did not affect the percentage of shares to be owned in the 
aggregate by the debentureholders after confirmation of the plan. 
In this connection it will be remembered that all of the shares 
issued by the Debtor in settlement of that derivative action 
will come out of the shares available for general creditors and 
since the debentureholders will receive some additional shares 
under that settlement, the position of the debentureholders in 
the aggregate has been improved by that settlement. Your Appli¬ 
cant also attended the hearing before Judge Pierce and argued in 
behalf of the approval of that settlement by the District Court. 

Annexed to and made a part of this Application are the 
copies of the computer runout showing the time records kept by 
your Applicant in connection with this matter. These records 
show that as of June 30, 1973 partners of your Applicant put in 
a total of 292 hours and associates of your Anpllcant put in a 
total of 1^5-7 hours or a total basic time of $31,935.70. 
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(Errors in the computer runout indicate that $1,192.50 were 
improperly charged to the case, so the total tine put in up to 
and Including June 30, 1973 am.c its to $30,7^3.20).. Time 
actually spent on this matter by Applicant during the months of 
July and August, which was substantial, does not appear on this 
computer runout. 

In addition, your Applicant expended $533.88 of their 
own funds in connection with this matter. To date your Applicant 
has not received any payment whatsoever from anyone. 

Your applicant announced at the confirmation hearing 
that it was applying for an allowance of $30,000. In view of 
the reductions made in the Applications for Allowance by the 
attorneys for the debtor-in-possession and the attorneys for the 
creditors' committee, your Applicant feels It Incumbent upon it 
to reduce this application for allowance to the sum of $25,000 
plus the disbursements above mentioned. 

In view of the results accomplished, it is believed that 
the requested allowance Is not only fair and reasonable, but 
extremely modest. 

Dated: New York, New York WHITMAN & RANSOM 

August 10, 1973 522 Fifth Avenue 

New York, New York 10036 
212 867-1700 

By s/ William H. Kahn _ 

A Member of the Firm 
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/ 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

WILLIAM M. KAHN. eing duly sworn, deposes and says 

that • 

He is a partner in the firm of Whitman & Ransom, the 
applicant herein. 

He has read the foregoing Application for Allowance 
and knows the contents thereof. Thac the same is true to his 
own knowledge, except as to the matters stated to be alleged 
upon information and belief, and as to those matters he be¬ 
lieves it to be true. 

/s/ William M. Kahn 
WILLIAM M. KAHN 

Sworn to before me this 
13th day of August, 1973- 


/s/ Patricia A. ^assese 
Notary Public 









Section 8.06 of the Indenture 


Section 8.06. The Company covenants and agrees to pay to the 
Trustee from time to time, and the Trustee shall he entitled to, reason¬ 
able compensation (which shall not be limited by any provision of 
law in regard to the compensation of a trustee of an express trust) 
for all services rendered by it in the execution of the trusts hereby 
created and in the exercise and performance of any of the powers and 
duties hereunder of the Trustee, and the Company will pay or reim¬ 
burse the Trustee upon its request for all reasonable expenses, dis¬ 
bursements and advances incurred or made by the Trustee in accord¬ 
ance with any of the provisions of this Indenture (including the 
reasonable compensation and the expenses and disbursements of its 
counsel and of all persons not regularly in its employ) except any 
such expense, disbursement or advance as may arise from its negli¬ 
gence or bad faith. The Company also covenants to indemnify the 
Trustee for, and to hold it harmless against, any loss, liability or ex¬ 
pense incurred without negligence or bad faith on the part of the 

Trustee, and arising out of or in connection with the acceptance or 
administration of this trust, including the costs and expenses of de¬ 
fending itself against any claim of liability in the premises. The obli¬ 
gations of the Company under this Section to compensate and indemnify 
the Trustee and to pay or reimburse the Trustee for expenses, disburse¬ 
ments and advances shall constitute additional indebtedness hereunder 
and shall survive the satisfaction and discharge of this indenture. Such 
additional indebtedness shall be secured by a lien prior to that of the 
Debentures upon all property and funds held or collected by the 
Trustee as such, except funds held in trust for the benefit of the 
holders of particular Debentures. 







Article Thirteen of the Indenture 


ARTICLE THIRTEEN 

Subordination* of Debentures 

Section* 13.01. Tlie Company covenants and agrees, and each, 
holder of Debentures, by his acceptance thereof, likewise covenants 
and agrees, that the payment of the principal of (and premium, if 
any) and interest on each and all of the Debentures is hereby expressly 
subordinated, to the extent and in the manner hereinafter set forth, in 
right of payment to the prior payment in full of all Senior Indebtedness. 

Section* 13.02. If, upon any distribution, division or application, 
partial or complete, voluntary or involuntary, by operation of law or 
otherwise, of all or any part of the assets of the Company upon any 
dissolution, winding up, liquidation, readjustment or reorganization 
of tho Company or its property, whether in bankruptcy, insolvency or 
receivership proceedings or at execution sale or upon an assignment 
for the benefit of creditors or any other marshalling of the assets and 
liabilities of the Company or otherwise, then, in any such case, the 
holders of all Senior Indebtedness shall first be entitled to receive 
payment in full of the principal thereof (and premium, if any) and 
the interest accrued and unpaid thereon before the holders of the 
Debentures are entitled to recoile any payment upon the principal of 
(and premium, if nnv) or interest on indebtedm-ss evidenced by the 
Debentures; and upon any such application, dissolution, winding up, 
liquidation, readjustment or reorganization, any payment or distribu¬ 
tion of assets of the Company of any kind or character whether in cash, 
property or securities (other than shares of stock of the Company 
as reorganized or readjusted or securities of the Company or any 
other corporation provided for by a plan of reorganization or read¬ 
justment, the payment of which is subordinated to the payment of 
all Senior Indebtedness which may at tho time be outstanding) to 
' hich the holders of the Debentures or the Trustee would be entitled 
except for the provisions of this Article shall be paid by tho Company 
or the liquidating trustee or agent or other person making such pay¬ 
ment or distribution, whether a trustee in bankruptcy, a receiver or 
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liquidating trustee or whosoever, direct to the holders of Senior 
Indebtedness or their representative or representatives or to the 
trustee or trustees under any indenture under which any instruments 
evidencing any of such Senior Indebtedness may have been issued, 
ratably according to the aggregate amounts remaining unpaid on ac¬ 
count of the principal of (and premium, if any) and interest on the Se¬ 
nior Indebtedness held or represented by each, to the extent necessary 
to pay in full all Senior Indebtedness remaining unpaid, after giving 
effect to r.uv concurrent payment or distribution to the holders of such 
Senior Indebtedness; and in the event that, notwithstanding the fore¬ 
going, upon any such application, dissolution, winding up, liquidation, 
readjustment or reorganization, any payment or distribution of assets 
of the Company of any kind or character, whether in cash, property or 
securities (oilier than shares of stock of the Company as reorganized 
or readjusted or securities of the Company or any other corporation 
provided for by a plan of reorganization or readjustment, the payment 
of which is subordinated to the payment of all Senior Indebtedness 
which may at the time be outstanding) shall he received by the Trustee 
or the holders of ihe Debentures before all Senior Indebtedness is paid 
in full, such payment or distribution shall lie paid over to the holders of 
such Senior Indebtedness or their representative or representatives or 
to the trustee or trustees under any indenture under which any instru¬ 
ments evidencing any of such Senior Indebtedness may have been 
issued, ratably as aforesaid, for application to the payment of all 
Senior Indebtedness remaining unpaid until all such Senior Indebted¬ 
ness shall have been paid in full, after giving effect to any concurrent 
paymeut or distribution to the holders of such Senior Indebtedness. 
Subject to the payment in full of all Senior Indebtedness, the holders 
of the Debentures shall be subrogated to the rights of the holders of 
Senior Indebtedness to receive payments or distributions of assets of 
the Company applicable to the Senior Indebtedness until the principal 
of (and premium, if any) and interest on the Debentures shall be paid 
in'full and r.o such payments or distributions to the Senior Indebted¬ 
ness shall, as between the Company, its creditors other than the holders 
of Senior Indebtedness, and the holders of the Debentures, he deemed 
to be a payment by the Company to or on account of the Debentures, 
it being understood that the provisions of this Article are and are 
intended solely for the purpose of defining the relative rights of the 
holders of the Debentures, on the one hand, and the holders of the 
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Senior Indebtedness, on the other hand, and nothing contained in this 
Article or elsewhere in this Indenture or in the Debentures is intended 
to or shall impair, as between the Company, its creditors other than 
the holders of Senior Indebtedness, and the holders of the Debenture', 
the obligation of the Company, "which is unconditional and absolute, to 
pay to the holders of the Debentures the principal of (and premium, if 
any) and interest on the Debentures as and when the same shall become 
due and payable in accordance with their terms, or to affect the 
relative rights of the holders of the Debentures and creditors of the 
Company other than the holders of the Senior Indebtedness, nor shall 
anything herein or therein prevent the Trustee or the holder of any 
Debenture from exercising all remedies otherwise permitted by appli¬ 
cable law upon default under this Indenture, subject to the rights, if 
any, under this Article of the holders of Senior Indebtedness in respect 
of cash, property or securities of the Company received upon the 
exercise of any such remedy. Upon any application or distribution of 
.assets of the Company referred to in this Article, the Trustee, subject 
(as between itself and the holders of the Debentures) to the pro¬ 
visions of Section S.01 hereof, and the holders of the Debentures 
shall be entitled to rely upon a certificate of a trustee in bank¬ 
ruptcy, a receiver, a liquidating trustee or agent or other person making 
any distribution to the Trustee or to the holders of the Debentures fur 
the purpose of ascertaining the persons entitled to participate in such 
distribution, the holders of the Senior Indebtedness and other indebted¬ 
ness of the Company, the amount thereof or payable thereon, the 
amount or amounts paid or distributed thereon and all other facts 
pertinent thereto or to this Article. 

Section 13.03. In the event and during the continuation of any 
Senior Indebtedness Default, no amount shall be paid by the Company, 
and neither the Trustee nor any holder of Debentures shall he entitled 
to receive any amount, in respect of the principal of, including the 
sinking fund (and premium, if any), or interest on any Debenture 
unless and until such Senior Indebtedness Default shall have been 
remedied; but such prohibition of payment shall not be construed as 
preventing the occurrence of an Event of Default under Section 7.01 
hereof. Nothing contained in this Article Thirteen or elsewhere in 
this Indenture, or in any of the Debentures, shall prevent (a.) the 
Company, at any time except as provided in the first sentence of this 
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Section 13.03 or under the conditions described in Section 13.02 hereof, 
from making payments at any time of principal of, including the 
sinking fund (ond premium, if any), or interest on the Debentures, 
or (b) the application by the Trustee or any paying agent of any 
moneys deposited with it hereunder by the Company to the payment of 
or on account of the principal of (and premium, if any) or interest on 
the Debentures if, at the opening of business on the second business 
day next preceding the date on which such moneys become due and 
payable, the Trustee or such paying agent did not have knowledge 
of any facts which otherwise would prohibit such application. Clause 
(b) of the preceding sentence shall be, and shall be construed, solely 
for the benefit of the Trustee or any paying agent, and shall not other¬ 
wise affect the rights of holders of such Senior Indebtedness. 

Notwithstanding any of the provisions of this Article 'Thirteen, 
neither the Trustee nor any paying agent shall at any time be charged 
with knowledge of the existence of any facts which would prohibit the 
making of any payment of moneys to or by the Trustee, unless and 
until the Trustee shall have received, at its principal corporate trust 
office specified in section 1G.04 written notice thereof from the Com¬ 
pany or from the holder of Ser r Indebtedness or from any trustee 
therefor. Subject (as between itself and the holders of the debentures) 
to tiie provisions of Section $.01 hereof, the Trustee shall not be liable 
to the holders of Senior Indebtedness if it shall pay over or deliver to 
the holders of Debentures or the Company or any other person money 
or assets to which the holders of Senior Indebtedness shall be entitled 
by virtue of this Article Thirteen or otherwise. 

Section 13.04. Each holder of Debentures by his acceptance 
thereof authorizes the Trustee in his behalf to take such action as 
may be necessary or appropriate to effectuate the subordination as 
provided in this Article and appoints the Trustee his attorney in fact 
for any and all such purposes. 


i 
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Section 13.05. The Trustee shall be entitled to all the rights set 
forth in this Article in respect of any Senior Indebtedness at any 
time held by it to the same extent as any other holder of Senior Indebt¬ 
edness, and notii’ng in Section S.13 or elsewhere in this Indenture shall 
bo construed to deprive the Trustee of any of its rights as such holder. 
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Honorable Murray I. Gurfein 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 


FAS International, Inc. 


Dear Judge Gurfein: 

Due to statements made in the "Facts" section of 
appellee's brief and the Reply Brief of the appellant in the 
above matter pending before you, all counsel Involved in the 
above described appeal believe that no issue of fact exists 
and that the facts are correctly set forth below. 

1. The agreement alleged by the Indenture Trustee 
arose as part of the settlement set forth in the Debtor's Plan 
of Arrangement. At the time that such settlement was negotiated 
the attorneys for the Indenture Trustee (appellant) requested 
that as part of the settlement the Debtor pay the attorneys 
fees of the Indenture Trustee. Counsel for the Debtor and 
counsel for the Creditors Committee stated that though they 
were personally willing to make such an agreement they ttlieved 
such an agreement was invalid. They also stated that tluy had 
doubts whether or not the court as a matter of law had authority 
to grant such an application but that they would not oppose 
such an application if made by the Indenture Trustee. 

2. The above sets forth in its entirety the agree¬ 
ments alleged by the appellant. 

3. The sole issue before you on this appeal is there¬ 
fore one of law as to whether the Bankruptcy Court under all 


- 



Le fc£p?iiinB°3atKi r KSSuIt 5^ f !i?n frc,m Attorne y s f ° r the 

■Whitman & Hansom 


■Honorable Murray I. Gurfeln 
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August 26, 197^ 


of the facts and circumstances of this Chapter XI proceeding 
and the facts set forth above should have granted the application 
for allowance by the Indenture Trustee for Itself and for its 
counsel for services rendered in such proceeding. 

Very truly yours. 


WHITMAN & RANSOM 

Attorneys for Indenture Trustee 


By. 


' / 

/ / / 

A Partner 


/ 


LEVIN 4 WEINTRAUB 
Co-Counsel for Official 
Creditor's Committee 


By_ 

A Partner 


KRAUSE, HIRSCH & GROSS 
Attorneys for Debtor 


I 


By 


A Partner 
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Letter to Salvatore Adorno from 
Roy Babitt dated October 22, 1973 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT O p NEW YORK 
UNITED STATES COURTHOUSE 
FOLEY SQUARE 
NEW YORK, N.Y. 10007 


ROY BABITT 


October 22, 1973 


Salvatore Adorno, Esq. 

Krause, Hlrsch & Cross, Esos. 

^1 East ^2nd Street 
New York, New York 10017 

Dear Mr. Adorno: 

I have your letter of October 17, 1973, and as nust 
have been clear to your Mr. Kruger, I am disturbed by it. I 
have no real objection If the debtor Is willing to moot the 
Arthur Andersen ?< Co. , appeal for paying voluntarily the amount 
which I disallowed or any part of it. But I cannot take the 
sane position on the possible apneal bv the indenture trustee 
and its attorney. I, therefore, direct that the debtor defend 
the latter, if an anneal is indeed filed, and further direct 
the debtor to advise me whether or not the Arthur Andersen & 

Co., anpeal has been mooted. I expect the courtesy of an 
immediate reply. 

Very trulv yours, 
s/ Roy Babitt 
Roy Babitt 
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Letter to Salvatore Adorno fron 
Michael J. Cranes dated October 22, 1973 

LEVIN & WEINTRAUB 
COUNSELORS AT LAW 
225 Broadway 
New York, NY 10007 


October 22, 1973 


Krause, Hirsch & Gross, Esqs. 

4l East 42nd Street 
New York, New York 

Att: Salvatore Adorno, Esq. Re: FAS International, Inc., et al 


Dear Sal: 


I am in receipt of yours dated October 17, 1973 to 
Referee Babitt advising that the debtor does not intend to 
oppose the appeals of Whitman & Ransom, United States Trust 
Company and Arthur Andersen & Co. 

It would seem incumbent upon the debtor to at least 
point out to the District Court whatever statutory or legal 
grounds that are pertinent with respect to the applications on 
appeal, so that the legal burden that ordinarily would be the 
debtor's is not foisted upon the court. If the debtor does not 
wish to oppose the quantum of these applications, that is one 
thing, but for the debtor to abdicate its responsibilities to set 
forth the applicable law is quite something else. 

As co-counsel for the Creditors' Committee, you are 
aware that we have taken no position on the Andersen application 
for allowance, since that is purely a matter of quantum which 
lies within the sound discretion of the court. With respect to 
the applications of Whitman & Ransom and the United States Trust 
Company, we questioned from the outset the existence of any legal 
authority authorising compensation to them, and this will be our 
position in the District Court. 

Very truly yours, 

LEVIN & WEINTRAUB 


By: 


s/ Michael J. Crames 

Michael d. Irames 
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Letter to Hon. Murray I. Gurfein from Attorneys for the DeDtor 
and Co-Counsel for the Creditors Committee dated Aug. 26, 1972 ; 


KRAUSE. JIJNSCII & GROSS 

41 EAST STHEET 

NEW YOHK, N.Y. 10017 

taial o/io* 1122 


Camlj. ADunrvs 

(rausmihsii njewyoki: 


August 26, 1974 


SYDNEY KRAUSE 

OEOROE J. H1KSC1I 

itviim 


Honorable Murray I. Gurfein 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 


re: FAS International, Inc. 


Dear Judge Gurfein: 

Due to statements made in the first full paragraph of the reply 
brief submitted by Whitman k Ransom, attorneys for the in¬ 
denture trustee and the appellant in the above matter pending 
before you, the undersigned counsel involved in said appeal 
deem it necessary and appropriate that you be advised of the 
following: 

1. No agreement, oral or written, was or could 
have been made with respect to the payment 
of fees in the above matter, since any agree¬ 
ment is proscribed by statute. 

2. Counsel for the debtor and counsel for the offi¬ 
cial Creditor's Committee advised counsel for 
the indenture trustee from the inception of 

this case that they did not believe the bankruptcy 
court had the power to allow fees to counsel for 
a indenture trustee in a Chapter XI proceeding, 
but that counsel could make an application for 
an allowance if they desired. 

3. The positions stated in 1 and 2 above have been 
taken by counsel for the debtor and counsel for 
the official Creditor's Committee consistently 
throughout this proceeding, and the sole issue 
before you on this appeal is one of law u.s to 
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Letter to Hon. Murray I. Gurfein from Attorneys 

for the Debtor and Co-Counsel for the Creditors Committee 

dated August 2G, 197^ . 




v 




: 2 . 

c. g. to Honorable Murray I. Gurfein 

ED August 26, 1974 


whether the bankruptcy court has the power 
to allow a fee to counsel for an indenture 
trustee in a Chapter XI proceeding. 



Very truly yours, 


KRAUSE, HIRSCH & GROSS 
Attorneys for Debtor 


By: 


■>\ ^TvA v£y 

A Partner 




A • AQ 


\ 


cc: William Kahn, Esq. 


LEVIN & WEINTRAUB 


Co-Counsel for Ouicial 
Creditor's Committee 
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Letter to Jack Gross from Edward 
Fein, dated November C, 1973 

November 6, 1973 

Jack Gross, Esq. 

Krause, Hirsch Sc Gross 
4l East 42nd Street 
New York, New York 10017 

Dear Jack: 

It was good speaking with you again. 

Last Thursday I received from you copies of Mike Crame's letter 
to Sal and Referee Babitt's letter to Sal, both of which concern 
the appeal of Referee Babitt's decision denying payment of allow¬ 
ances to the Company's Indenture Trustee, United States Trust 
Company, and its counsel. Whitman & Ransom. 

As I read Referee Babitt's letter of October 22, 1973? it con¬ 
tains an unequivocal directive ordering FAS International, Inc. 
to file an appeal in support of the Referee's opinion. As Don 
and I have discussed with you, the Company has no intention of 
acting in violation of a clear and unambiguous mandate of the 
Bankruptcy Court. Accordingly, the Company has no choice but to 
oppose the appeals of the Indenture Trustee and its counsel. 

You have advised the Company that the issue before the Referee 
was not discretionary but rather, was mandated by the express 
terms of the applicable statute. You have further advised that 
as a matter of law, even in the face of the most sympathetic of 
circumstances, the appellants' relief must be legislative, not 
judical. However, you should know, and the Company's brief on 
appeal should recite, the following facts which ’underscore the 
need for a legislative change in this area. 

As you will recall, in March 1973? the Indenture Trustee, on be¬ 
half of the Subordinated Debentureholders unsuccessfully sought the 
control of the Creditors' Committee. Despite this defeat, in the 
months that followed the Indenture Trustee's counsel participated 
actively and frequently in the discussions and deliberations 
which led to the formulation of the Arrangement which was pro¬ 
posed by the debtor in September, 1972. As you know, the Arrange¬ 
ment required the consent of the Debentureholders, voting as a 
separate class. It is clear on the facts that the Official Cred¬ 
itors' Committee did not act in a truly representative manner 
vis-a-vis the Debentureholders; the only voice in support of the 
subordinated debt was that of the Indenture Trustee by Its counsel. 
In particular, the letter drafted by the Creditors' Committee 
urging acceptance of the Arrangement was initially to be sent to 
all creditors, whether ornot subordinated. As you may recall, 
irT"January or February of 1973? the Creditors' Committee refused 
to solicit acceptances of the Arrangement from Debentureholders 
and refused to permit the debtor to induce in its solicitation 
materials to Debentureholders, the Creditors' Committee letter 
recommending acceptance of the Arrangement. At that point in 
time, the Indenture Trustees' counsel, recognizing that the ab- 
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Letter to Jack Cross from Edward 
Fein, dated November 6 , 1573 

Jack Gross, Esq. 

November 6, 1973 
Fage 2 


sence of a recommendation of acceptance by a creditor representa¬ 
tive would be detrimental to the success of the solicitation, pre¬ 
pared for his client's signature a strong recommendation letter 
urging Debentureholders to accept the Arrangement. This letter 
was sent to all Debentureholders. Largely as a result of these 
efforts, the requisite majorities in number and amount of Deben¬ 
tureholders voting as a separate class were obtained. Don and I 
believe that the cited actions of the Indenture Trustee and its 
counsel were indispensable to the successful achievement of Con¬ 
firmation of the Arrangement. 

If, as found by the Referee, Confirmation of the Arrangement was 
in the best interest of all creditors and if, as suggested above, 
the necessary prerequisite to Confirmation (i.e., creditor accept¬ 
ance of the Arrangement) was importantly brought about by the ef¬ 
forts of the Indenture Trustees' counsel, then it would seem ap¬ 
propriate for the beneficiaries of such counsel's services (i.e,, 
the debtor's estate) to bear the burden of the costs associated 
therewith. It is most unfortunate that the law does not afford 
sufficient flexibility to permit these valued efforts to be com¬ 
pensated by the debtor's estate. 

In many respects, this case has demonstrated that the remedy 
afforded under Chapter XI can be used flexibly to cover circum¬ 
stances which might not have been in mind when the statute was 
drafted. In particular, in this case, a publicly owned Company 
was radically reorganized; a class of publicly owned Debentures 
was recapitalized; the equity interests of thousands of public 
shareholders were diluted; and a pending 10(b)-5 litigation in¬ 
volving a large class of public security holders was treated 
with. In taking these actions, all of the parties concerned ex¬ 
hibited a creative and flexible attitude toward the proper use 
of Chapter XI. It is most unfortunate that the statute pre¬ 
cludes the utilization of a similarly flexible approach to the 
question of the legal propriety of the payment of fees to the 
Indenture Trustee and its counsel. 

In looking beyond the instant case and trying to forecast what 
might happen in the next Chapter XI case involving publicly held 
subordinated debt, I cannot help but believe that the inequitable 
result compelled by the statute may cause most indenture trustees 
to urge the Securities and Exchange Commission to step in to pro¬ 
tect the subordinated debtholders' interests through procedures 
available under Chapter X. Should this result eventuate, the 
flexibility and breadth of thinking which were evident throughout 
the instant proceeding and were essential to the Confirmation of 
the Company's Arrangement, would be vitiated. 

Don and I would appreciate the opportunity to review, prior to 
the time of its filing, the brief which is to be prepared on be- 
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half of the Company by Sal. Should you have any questions or 
comments regarding this matter, please call me. 

Sincerely yours, 

/s/ Ed. 

Edwara F°in 

Senior Vice President and General Counsel 


cc: 


Donald S. Lewis 
Salvatore A. Adorno 
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In the Matter of Straus-Duparquet, 
Inc. 65 3 181, Civ. Mot. Cal 5/10/66 
No. 40 


11 U.S.C. §737(2), v;hich governs allowances 
in proceedings under Chapter XI of the Bankruptcy Act, does not 
provide for an allowance to an indenture trustee. The law is 
settled that the bankruptcy court lacks power to grant com¬ 
pensation which is not expressly provided for in the Bankruptcy 
Act. 

Lane v. Haytian Corp. of America, 

117 r’V 2 d 21 o“( 2 d Cir “ 19 -iy,- 

cert, denied, 313 U.S. 580 (1941) 

In re Ulen & Co., 130 F.2d 303 

(2d Cir. 1942) 

Guerin v. Weil, Gotshal & Manges, 

205 F.2d 302 (2d Cir. 1953) 

See Wolf v. Weinstein, 372 U.S. 633 j 
640 n. 7 (1963) 

This principle was reaffirmed in Saper v. 
John Viviane & Son, Inc. 258 F.2d 826 (2d Cir. 1958), in which 
the Court stated ( 828 ): 

"The policy of the Bankruptcy Act is best 
served by a conscious effort to reduce expenses of 
administration to a minimum." 

The situation described in a dictum in that 
opinion as an exception to the rule has no application here. 

These decisions are binding upon this court 
and preclude it from giving weight to the general principles of 
statutory construction and the arguments of policy which peti¬ 
tioner urges. 
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The order of the Referee in affirmed. 


So Ordered. 

Dated: September 20, 1966 


MICROFILM 
Sept. 20, 1966 
U.S. District Court 
Filed 

Sept. 20, 1966 
S.D. of N.Y. 


ANNEX A 


s/ _ 

Edward C. McLean 

U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTH!-!?;.' DISTRICT OP HUM YORK 


In the Patter 
of 

STRAUS-DURARQUr.T, IIJC., 
Debtor. 


16. I<~( • t j" 

IM PROCEEDINGS r 0 t> 

AN ARRAMOE'-'EN? 

No. 65 D 181 


APPLICATION OP CHEMICAL BANK NEW YORK 

TRUST COMPANY, 1..DENTURE TRUSTEE, TOR 
ALLOWANCE OP COMPENSATION AND DISBURSEMENTS 

TO HO!!ORAULE HERBERT LOV.’ENTHAL, 

REFEREE IN BANKRUPTCY: 

The petition or Chemical Bank New York Trust Com¬ 
pany (Chemical) respectfully represents: 

1. Chemical Is an Indenture trustee of Straus- 
Duparquct, Inc., the above-naned Debtor, under an Indenture 
executed between said Debtor and Chemical, as Trustee, as 
of P.ay 15, 1961, pursuant to which Debentures in the 
ar.Crcgate principal amount of $ 936,500 are outstanding, 
constituting claims against the said Debtor. 

2. Chenical as such Indenture trustee makes 
application for allowance of reasonable compensation for 
extraordinary services rendered to date and for proper fees 
and disbursements of Chemical's counsel incurred to date in 
connection with the proceeding for the arrangement of such 
Debtor and the pending Plan of Arrangement filed with this 
Court on September 9, 1965 (the Plan). 

3. On April 19, 1965, Chemical filed a Proof of 
Claim on behalf of all holders of said Debentures in the 
amount of $936,500 plus Interest, representing the arcrerate 

ANNEX *B 
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In the Matter of Straus-Duparquet, Inc. 

continued cervices as Trustee end with reooect to the Plan 
of the said Debtor for which it has not been paid Is One 
thousand five-hundred (*> 1 , 500 . 00 ) Dollars. 

(b) Chemical has incurred to date counsel fees 
end disbursements in the total amount of $5,307.27 in 
connection with the extraordinary services with resoect to 
the continued operation of the trust and with respect to 
the Plan, as outlined in paragraph above and as set forth 
in Exhibit A annexed hereto. 

6 . llo previous allowance for fees, disbursements 
or expenses has been made to Chemical by this Court. 

7. After the commencement of this proceeding, no 
beneficial Interest, direct or Indirect, in any claims 
against, or stock of Straus-Duparquet, Inc., the above-named 
Debtor, has been acquired or transferred by Chemical or fer 
Its account. 

8 . Chemical has not entered into any agreement, 
written or oral, express or implied, with the Debtor, 
receiver, trustee, or any other party in interest, or any 
attorney of any of such persons, for the purpose of fixing 
the amount of any of the fees or other compensation to be 
allowed out of or paid from the assets of the said Debtor. 

; • 9. Neither Chemical nor any person on its beh 3 lf 

in any form or cuise has shared or agreed to share its 
compensation for services rendered in this proceeding with 
any person not contracting thereto or shared or agreed to 
share in the compensation of any other party rendering 
services in this proceeding to which services your peti¬ 
tioner has not contributed. 
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principal mount of the Debentures outstanding. 

ft. Since March 15, 19^5, the dnte of the filing 
by the Debtor of the petition in Chanter XT, Chemical hen 
rendered extraordinary cervices to the Debtor and to the 
holders of Debentures, including oreonration and mailing of 
reports and notices to Debenture holders concerning the 

I 

Chapter XI proceeding involving the Debtor and dovclopnents 
in connection therewith, rnalyjil3 of the financial condition 
of the Debtor for the purpose of determining whether it 
would be advantageous for the estate of the Debtor and for 
the Debenture holders to nove to disniss the Chapter XI 

i 

proceeding and to transfer It to n proceeding under 
Chapter X of the Bankruptcy Act, the holding of meetings of 
Debenture holders at Chemical's offices for the purposes, 
amonc others, of advising the Debenture holders of the status 
of the proceedings and the nature of the proposed Plan, and 
to determine their views with respect to the advisability 
of moving to transfer the proceeding from one under 
Chaoter XI to Chanter X, continued advice to Debenture 
holders concerning the status of the proceeding, attendance 
at hearings before this Court, attendance at meetings of the 
Creditors' Committee, correspondence, conferences, and 
telephone conversations with or concerning Debenture 
holders and representatives of the Securities and Exchange 
Commission, continual conferences with Chemical's counsel, 
and professional services of counsel for Chemical In connec¬ 
tion with all of the above. 

5. (a) The reasonable value of the extraordinary 
6 ervice3 rendered end expenses Incurred to date by Chemical, 
as outlined in paragraoh ft above. In connection with Its 
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1C. WHEREFORE, Chemical prays that cn ; llowar.ct 
be rndc to It In the cun of One thousand five-hundred 
($1,500.00) Dollars for extraordinary services rendered and 
In the cum of Five thousand three-hundred seven Dollars 
end twenty-seven Cento ($5,307.27) for payment of proper 
counsel feeo and disbursements Incurred In connection with 
the continued operation of the trust and v/lth resoect to 
the Plan of Arrangement of the Debtor herein. 

October 1«4, 19C5. 


CHEMICAL BAHK HEW YORK TRUST C0 ,- ?/.:.’Y t 
Trustee 


By, 


Trust officer 


CRAVATH, SVAIKE 4 MOORE, 

Attorneys for Chemical Dank 
Hew York Trust Company, 

1 Chase Manhattan Plaza, 
Hew York, K. Y. 10005. 





UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

— — — — — — — — — — — — — — — — x 

In the Matter of 

No. 7OB 209 

FOTOCHROME, INC. 

----------------x 

In the Matter of No. 70B 210 

EASTERN CAMERA & PHOTO CORP. COMPOSITE ORDER FIXING 

ALLOWANCES 

.- - -.x IN RE. CAPTIONED DEBTORS 

* * * 

5. MARINE MIDLAND BANK OF NEW YORK, Indenture Trustee 

This applicant seeks a total allowance of $34,294.24, 
consisting of $4,376.54 for services rendered and ex¬ 
penses incurred together with the sum of $27,917.70 
legal costs billed by Sullivan & Cromwell, Esqs., attor¬ 
neys for the indenture trustee. 

Allowances in proceedings under Chapter XI of the 
Bankruptcy Act to an indenture trustee are not statutorily 
prescribed. Conversely, the statute contains no express 
interdiction relative thereto. Of import to the Court 
and bearing favorably on the issue of allowance is the 
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In the Matter of Fotochrone, Inc. 

fact that the last amended plan of arrangement, Part F, 
subparagraph 2, provides as follows: 

"The Indenture trustee's compensation and exnenses, 
including all legal fees of the trustee as approved 
by the court, shall be paid on confirmation." 

The phrase, "as approved by the court" was added at the 

express direction of former Referee Sherman D. Warner, so 

as to indicate that the amount thereof and not the basic 

right to be compensated for expenses was subject to the 

court's discretion. 

In the exercise of said discretion and in accord with 
the generic equity concept, I conclude that payment of 
expenses to the indenture trustee in this proceeding is 
Justified and in harmonv with the intent of Section 357 
of the Bankruptcy Act. (12 (sic) U.S.C. Sec. 757), subsec¬ 
tions (1), (6) & (6). 

net-: to affixing a reasonable and fair value 
tfc - sidered and weighed the extent of the 

a .endered and the nature thereof. Foremost and of 

com- ing weight is the fact that the applicant's services 
implemented the development of the plan. Apposite thereto, 
the favorable participation of the petitioner was crucial 
to the success attained. 

Consonant with the above precepts and mindful of the 
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binding economy tenet mandated by decisional posture and 
precedent, I allow the indenture trustee the sum of 
$15,000.00 as full reimbursement for costs and expenses 
incurred. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--- 


In the Matter 


SEP 21973 

ROY BABITT 

•' IN BAN*'* 


of 

FAS INTERNATIONAL, INC. 

Debtor 


MEKOrfANDUM/dPINION 
ON A L LOWANCES 

fy B 128-139 


x 


ROY BABITT, Referee : 

By separate opinion, the Court has fixed the 
allowances of those held by the statutory scheme of 
Chapter XI, Sections 301 et seq . of the Bankruptcy Act, 

11 U. S. C. §§ 701 et seq. , to be entitled compensation 
for services rendered in this now confirmed Chapter XI. 
Inasmuch as the Court has concluded that the application 
by Whitman and Ransom, as attorneys for the United States 
Trust Company of New York as an indenture trustee^and 
that by the indenture trustee for separate compensation 
must be denied for want of statutory c=rd authority or 
equitable power to pay compensation from a debtor's 
estate, this separate opinion is necessary. 

I need do no more than make passing reference 
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DECISION AND ORDER OF THE REFEREE IN BANKRUPTCY 

to the decision rendered in the earlier days in these 

proceedings to the effect that subordinated debenture 
holders were disfranchised from voting for the election 
of an official creditors' committee under Section 338 

of the Act, 11 U. S. C. § 738, and which decision 

, / 

became final without appeal. I also think I need do 
no more than comment on the indenture turstee's 
sterling services rendered for the beneficiaries of 
the trust—the subordinate debenture holders. I am 
willing to accept as a finding of ultimate fact that 
it was by reason of the services by the attorneys for 
the indenture trustee and by that trustee himself 

class 

which resulted in inclusion of that of creditors in 

A 

the debtor's arrangement proposals. Certainly the 
debtor need not have accommodated subordinate debt 
inasmuch as the primary debt was not being accommodated 
in full. See In re Itemlab, Inc„ , 197 F. Supp. 194 
(E.D.N.Y. 1961). Similarly, it may be assumed that the 
indenture trustee performed fine services for the class 
in keeping with the duties imposed on indenture trustees. 
Accepting all of the allegations of the 
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I 

applications as truthful and lauding the conduct and 
quality of the services to the class of both counsel and 
the indenture trustee, I am of the view that there is no 
support in the Bankruptcy Act for compensation in the 
circumstances here present. 

• m i 

It is no longer open to doubt that the 
bankruptcy court lacks the power and the policy of 
the Bankruptcy Act is against compensation unless 
expressly provided for. Lane v. Haytian Corp of 
America , 117 F.2d (2d Cir. 1941), cert, denied 313 U.S. 

580 (1941). Nor was that policy altered by any of the 

various amendments to the Bankruptcy Act which followed } 

in the wake of Lane v. Havtian Corn. , supra . Neither 

i 

the 1952 amendment nor its 1957 progeny even remotely 
suggests that a struggling debtor is to be saddled with 
bearing the expenses of informal groups or classes of 
creditors. Nor can the indenture trustee prevail by 
an appeal to the broad equity power of the bankruptcy 
court, noted, inter alia , in Bank of Marin v. England , 

389 U.S. 99 (1966) at 103. See In Re Max Fisman Inc. , 

27 F. Supp. 33 (S.D.N.Y. 1939). The relief sought here 

i 
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cuts so deeply against the grain of the policy of the 
Act that hot even ai appeal to an equitable conscience 
can allow it. Congress' efforts to overcome the re¬ 
stricted holding of Lane v. Haytian Corp. , supra , in 
one amendment in 1952 and then in another in 1967, 
designed to overcome the weakness of the first. House 
Report No. 121, 90th Cong., 1st Sess. (1967), are 
clearly shown by the language Congress used. 

The plain broad language of Section 339 

must be given the plain meaning the words spontaneously 

yield. Those entitled to seek compensation for service 

to the debtor's creditors are strictly defined. The 

■ 

fact is that Section 339 of the Act contemplates services 
and compensation only to an official committee of cre¬ 
ditors as provided for by Section 338, 11 U.S.C. §738; 
and .the compensation for such agents, attorneys, and 
accountants as may be necessary to assist that committee 
in the discharge of its functions as set forth by 
subdivision (1) of Section 339 is authorized only in the 
event of a successful arrangement proceeding, i.e., 
only if the debtor's proposal is confirmed. That statute 
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as it has evolved from at least two examinations by 
Congress in recent years expresses the limits to which 
Congress was willing to go. 

In the absence of express authority in the 
statute# the policy of the Bankruptcy Act dictates 
disallowance of those not clearly entitled to compen¬ 
sation. • 

The fact of the matter is that the indenture 
trustee and his attorney labored exclusively for their 
beneficiaries-the debenture holders. Compensation to 
the attorneys of the trustee should come from the trus¬ 
tee. This is no different than.the treatment given any 
attorney representing a creditor as his own client. 

It is to that client that counsel must look for compen¬ 
sation. It is clear that the interests of the indenture 
trustee and the beneficiaries ran counter to the interests 
of this debtor. To direct a debtor to compensate those 
who served their own clients in a cause antithetical to 
the debtor's would subvert the rehabilitative purposes 
of Chapter XI. Congress would have to speak much more 
directly to broaden the coverage given to the official 
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creditors' committee. 

The applications are both refused. It is so 

ordered. 

Dated: New York, New York 


September1973 



Referee in Bankruptcy 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NDJ YORK 


In the Matter 



of 

FAS INTERNATIONAL, INC., 

Debtor. 


72 B 128-129 


X 


APPEARANCES 

WHITMAN & RANSOM 
New York, N.Y. 

Attorneys for Appellant 

KRAUSE, HIRSCH & GROSS 
New York, N.Y. 

Attorneys for Appellee 


GURFE1N, D.J.: 

The United States Trust Company of New York 
(**U.S. Trust"), indenture trustee for $16,500,000 of 
57. subordinated convertible debentures of the Debtor, 
and its counsel, Uhitman & Ransom, appeal from an order 
of Referee (now Bankruptcy Judge) Roy Babiu: denying 
them allowances upon the confirmation of an arrangement 
under Chapter XI of the Bankruptcy Act (11 U.S.C. § 701 et seq.). 
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Judge Babitt in a memorandum opinion denied the allowances • 

upon the ground that the Bankruptcy Act made no statutory 

provision for such allowances in a Chapter XI proceeding 

and that the Bankruptcy Court could not, under its equity 

power, enlarge upon the statute. The appellants contend 

1 / 

that the question is one of first impression. 

The facts are somewhat unusual. U.S. Trust 
was the Successor Indenture Trustee of the subordinated 
debenture issue described above. The Debtor filed a peti¬ 
tion for an arrangement under Chapter XI on February 8, 1972. 
In addition to the unsecured subordinated debenture holders 
there were also unsecured bank creditors and unsecured 
trade creditors. — 

Shortly before filing the petition and immediately 
thereafter the 'ebtor negotiated with the consortium of bank 
creditors and with the trade creditors but not with the 


1/ A brief was filed on behalf of interested banks and 
trust companies as amici curiae . 
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Indenture Trustee. The Debtor and the other creditors 
apparently took the position that, since the debentures 
were "subordinated" debt, their holders could have no 
voice in the negotiation of a settlement. 

Appellant nevertheless sought proofs of claim 

from the debenture holders and attempted to vote the 

election of an official creditors' committee which would 

include debenture holders, and for the election of an 

tentative 

officer of appellant as/trustee. In the meantime it had 
retained the services of Whitman & Ransom, the other 
appellant, as its attorney on behalf of the debenture 
holders. 

The first meeting of creditors was held on 
March 14, 1972. The attempt of appellant to vote its 
proofs of claim was resisted.-, The question of the right 
to vote the proofs of claim under Section 338 of the Act, 
11 U.S.C. § 738, was submitted to the Referee who held 
that the debenture holders in the aggregate could vote 
only one claim. This, in effect, disenfranchised the 
public debt from separate representation on the official 
committee. An appeal from this ruling was not perfected. 
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Counsel for the indenture trustee wca not 
without resources, however. Although the indenture 
provided for the asnignmsnt of the subordinated debt 
to the senior indebtedness in the event of insolvency of 
the debtor, he came up with the contention that, because 
of certain ambiguities of language in the indenture, the 
"subordinated" debentures might not be subordinate in an 
arrangement that contemplated the acceptance of common 
stock by the bank creditors. Suffice it to say that the 
argument of the Indenture Trustee prevailed to the extent 
that the "subordinated" debenture holders were recognized 
as a class which had not been wiped out because of the 
failure to make whole the creditors with priority. 

Nonrally, subordinate debt is deemed worthless 
if the primary debt is not satisfied in full. See In re 
Itemlab, Inc, . 197 F. Supp. 194 (E.D.N.Y. 1961). By virtue 
of their argument that they were not in fact "subordinate," 
the debenture holders were taken into the negotiations and 


55a 










DECISION AND ORDER OF THE UNITED STATES DISTRICT COURT 

emerged with a part of the rehabilitated company for their 
own. The negotiations had taken place before the time to 
file a petition for review of the Referee's ruling had 
expired, and were conducted under threat by the debenture 
holders that they would pursue the appeal. An agreement 
was reached that the appellant would withdraw its petition 
for review and that the Plan would provide that the deben¬ 
ture holders would receive in the aggregate 196,092 shares 
of the common stock of the Debtor, representing about 207. 
of the stock of the Debtor to be outstanding after 
confirmation. 

All unsecured creditors received stock and no 

cash. The Plan also provided for the election of an officer 

of the appellant as one of five directors. 

Appellant further asserts that the legal fees 

incurred by the appellant were to be paid by the Debtor 

subject to the approval of the Bankruptcy Court. Counsel 

for the Debtor denies that any such agreement "oral or 

written" was ever made. No writing has been tendered in 

2 / 

support of the alleged agreement. 


2/- There is no need to find whether a "firm engagement" was 

undertaken, for a debtor may not bind itself to pay for the 
services of committees other than the official committee. 
Lane v. Haytlan Corp. , infra . 
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In the fixing of allowances the Referee denied the 

applications! of the Indenture Trustee and of Its counsel 

for lack of statutory authority or equitable power. Both 

the Trustee and counsel brought thi3 petition for review. 

The order of the Referee is confirmed. 

The Court of Appeals for this circuit ha3 enunciated 

the rule that "the bankruptcy court lacks power to grant, and 

the policy of the Act is against, compensation not expressly 

provided for by the Act" Lane v. Ilnytlnn Corn, , 117 F.2d 216, 

219, cert, denied . 313 U.S. 580 (1941); see also Guerin v. 

. Well, Gotshnl & Manges . 205 F.2d 302 (2 Clr. 1953). This 

rule v/as expressed In a proceeding for an arrangement in a 

Chapter XI proceeding. Unless Haytlan has been eroded in 

this respect, the search must be limited to v/hether compensa- 

2 / 

tion is expressly granted under the Act. Appellants 
concede it is not, but they argue that the Bankruptcy Court 
may, nevertheless, award compensation upon principles of 
equity. This requires a brief review of the provisions of 


3/ Haytlan wan overruled in 1952 by an amendment to 

Section 337(2) and Section 338 to the extent that the 
Haytlan court had barred payment to an unofficial committee 
for services rendered before the arrangement. See 8 Collier 
Bankruptcy 5 5.34 n.39; I n re Casco Fashions. Inc. , 

490 F.2d 1197, 1202-03 (2 Cir. 1973). 
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Chapter XI end c.a inquiry into whether Congress intended 

% 

to foreclose allowances to all except the official committee. 

Section 333 of the Act provides for the election 
of an official committee of creditors to represent the 
interests of all unsecured creditors. Under Section 337(2) 
the Court fixec a time when the debtor is required to 
deposit "the actual and necessary expenses incurred. . . . 
by the committee of creditors and the attorneys or agents 
of such committee." As Judge Clark noted in Haytlnn . sunta , 

4/ 

these references are to a single committee. 117 F.2d at 219. 

Section 339(2) of the Act provides for the payment of expenses 

of such a committee and the fees of its counsel. The Act 

does not provide for the reimbursement of expenses or the 

payment of legal fees to nny-other person or body represent- 

5/ 

ing creditors in Chapter XI proceedings. 


4/ While there have been amendments since 1941, they do 
not touch upon this point. 

5/ I am aware that the Second Circuit has recently applied 
Section 62 as authority for an allowance of fees to the 
attorneys for a debtor in possession in an abortive 
Chapter XI proceeding in a subsequent bankruptcy. 

In re Casco Fashions. Inc. , supra . Cf. Robinson, Uol ns 
& Hagen v. Gardner . 433 F.2d 1104 (9 Cir. 1970). I thinlc that 
where the arrangement has been confirmed, the statutory 
limitations in Chapter XI itself apply. 
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Appellants recognize that an Indenture Truotee 
was denied an nllcvnr.ee in a Chapter XI proceeding by our 
late brother Judge McLean in Mntter of Straus-Dnpnrqrect, Inc, , 
(unreported), Ko. 65 B 181 (S.D.tl.Y. May 10, 1966), but they 
contend that the cane is not analogous for the reason that the 
Indenture Trustee in Straus represented debenture holders who 
were not subordinated and hence ranked pari passu with other 
unsecured creditors. The inference is that the Indenture 
Trustee in Straus duplicated the work of the official committee 
because there wco no conflict of interest between the deben¬ 
ture holders and the other unsecured creditors. Per contra 
it is suggested that, in view of the position of the 
debenture holders here as adverse to the other unsecured 
creditors, the official committee could not adequately 
represent then and, hence, tti^y were entitled to separate 
representation in passing upon the adequacy of the Plan. 

In addition to this equitable argument, the 
appellants suggest, and the amici curiae stress, that 
indenture trustees are generally not required under the 
indenture to provide legal services unless cash is advanced 

9 
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“by the doUenturo <vnd hence dlcallcwnnce of espCiiata 

to the trustee will result cither in inaction to the detriment 
of the debenture holdora or pressure to cove the arrangement 
into a Chapter X reorganization where expenseo can bo rein- 
buroed and corzpcncation allc-, 7 ed. 

The argument really comes down to this. Since com¬ 
pensation is allowed to an indenture trustee in a Chapter X 
reorganization (Section 242 of the Act, 11 U.S.C, 5 642), 

(and in a railroad reorganization (Section 77[c][12] of the Act, 
11 U.S.C, § 205[cl[12])), in a particular arrangement, as here, 
which happens to be appropriate for a Chapter X proceeding ao 
well as a Chapter XI arrangement, It ought to be recognized 
that compensation should in equity be allowed in Chapter XI 
just as it is cllov.’od in Chapter X. 

The argument is appealing, but it brings into focu3 
the relotive functions of CLngreoo and the Courts. I would 

•t 

assume that, deopite the rule laid down in Hay* Jon , if it 
appeared that Congress had overlooked a situation in Chapter 
XI which was precisely the same as it provided for in Chapter X, 
a court of equity, which the Bankruptcy Court is. Bank of lfarln 
v. England , 385 U.S. 99, 103 (1966), might supply the omission. 

The difficulty with that solution is twofold, 

First, although it is strange that Chapter XI,which was 

67 See Model Debenture Indenture Provisions of the Corporate 
Debt Financing Project of the American Bar Foundation, 
Section 601(c)(4). 


60a 











DECISION AND ORDER OF THE UNITED STATES DISTRICT COURT 

supposed to talre care of cases that were relatively simple, 

nou come to include, as a natter d course, arrangements 
where there is unsecured public debt. Congress has seen 
fit to leave the situation respecting compensation and 
reimbursement ur.diGturbed. Petitions may be brought by 
the Securities end Exchange Commission or a party to move 
the proceeding into Chapter X. Section 320 of the Act, 

11 U.S.C. § 720. • If that is not done or refused by the 
Court, the debtor with an outstanding unsecured public 
issue can remain in Chapter XI. 

Congress assumed, moreover, in enacting Chapter XI 
that there might be separate classes of creditors, for it 
provided that "the court may fix the division of creditors 
into classes and, in the event of controversy, the court 

*4 

shall after hearing upon notice 'summarily determine such 
controversy." Section 351 of theAct, 11 U.S.C. 5 751. 

The assumption is th^t there might be controversy among 
creditors serious enought to require adjudication. 

In spite of this recognition, the Act provides, 
as we have seen, for only a single committee, as distin¬ 
guished from "committees" in Chapter X. (Section 242 of the 
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Act, 11 U.S.C. § 642) ; Lr.r. p v. Ur.ytf ~.n Corp ., r.unrn , 117 ?.2d 

at 219. Thio assumeo that conflicting interests would be 
subsumed under a single committee which is charged with 
representing "the creditors" without exception. Section 
339 of the Act, II U.S.C. 5 739. The failure to provide 
reiidniroemant and condensation to others than the official 
cremittee does not appear to have been an overnight. If a 
conflict of interest errang creditors is enough to found 
separate claims for compensation to their respective repre¬ 
sentatives, the Act should be amended so to provide. 

Second, co far as the equity power of the court 
io concerned, it ia ctill doctrine that expenses and allcv- 
anceo by the Bankruptcy Court shall be limited to statutory 
allowances. Appellanto have cited no case, except a bank¬ 
ruptcy referee's decision in the Eastern District, In the 
Hatter of Potoct-vyrn.,..Ir.o«_ , ,70 B 209 (1972) , where the 
conceded equity powers of the Bankruptcy Court have been 
used to award componoaticn without a statutory basis in a 

y 

Chapter XI proceeding. I agree with Judge Dabitt that 


7. Judge Friendly in In re Casco Fashions, Inc., supra, 
relied primarily on a statutory provision, Section 62, 
(11 U.S.C. § 102) to allow fees, in a subsequent liqui¬ 
dation bankruptcy , to attorneys for the debtor in 
possession in the aborted Chapter XI arrangement. 


r 
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oince Congreco hr.o decided who my be reimbursed end 

compensated, cn equity ccyrt cay not enlarge upon legis- 

lation which io both cn expression of policy and unambiguous. 

Even if cn equity court chculd wish to venture 

into the legislative dcxnin, it would be faced with problems. 

Is every indenture trustee entitled to compensation from the 

debtor's assets even though its debenture holders rank on a 

par with the othGr creditors? Is cn indenture trustee who 

represents truly subordinated debenture holders entitled 

to compensation where the primary debt cannot be paid in 

full? Io a opecial case cade where the debentures though 

in form subordinated contend that they are entitled to rank 

with primary debt? If allowances cay be made to indenture 

trustees in Chapter ZI, nay they also be made to more than 

•* 

one committee of unsecured creditors as in Chapter X? The 
answers to these end similar questions ore of the very 

0 

essence of the legislative process. I believe they ohould 
not be determined by a court as part of its equity Juris¬ 
diction, since they involve policy questions within the 

framework of an integrated legislative ocheme. 

On petition for review, the decision of,the Bankruptcy 


Judge is confirmed. 
August 26, ? j74. 
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